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ABSTRACT

The subject of inheritance 1s one of the most important topics of jurisprudence, which is
considered one of the sections of transactional jurisprudence. Indeed, the jurisprudence
of inheritance is one of the most prestigious sciences, and its importance is shown by the
interest of Muslims 1n it; because the Prophet # urged his companions to learn and study
it, and because of the importance of this science, God himself took care of the division of
the shares of inheritance in the Qur'an. This thesis seeks to identify the procedures of the
Islamic courts in the Gambia, a predominantly Muslim country, related to inheritance.
These courts have taken care of this important function to achieve justice between heirs,
based on laws derived from Islamic law, and integrated with the general judicial system
of the state. However, there are cultures within Gambian society that contradict the
principles of Islam, and the reality of inheritance division has shown that there is a lack
of sufficient awareness about heirs' rights and knowledge of shares in Gambian society,
which leads to conflicts between heirs, not to mention that the Islamic courts are not
independent in some judicial procedures and implementation. To resolve these conflicts,
I will study the inheritance procedures in these courts, examine the ways in which sharia
judges divide the inheritance, and compare the judicial rulings with the jurisprudential
rulings related to inheritance. The study showed that several judicial rulings issued by the
Islamic courts in The Gambia are consistent with the jurisprudential rulings related to
inheritance, indicating an Islamic judicial awareness in dealing with these issues.

Keywords: Inheritance rights, Republic of The Gambia, Islamic Courts, Judiciary.
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IN THE HIGH COURT OF THE GAMBIA
IN THE CADI APPEALS PANE
HOLDEN AT BANJUL

APPEAL NO. AP/ 1/2011

BETWEEN:
A . s e R A A SR Y APPELLANT
AND:

7 = &8 v e i s e v e e e 2 PR RESPONDENT

{Before: Justice Omar A. Secka Chairman, Justice T.Y. Yakasai , Essa F. Dabo
Panelist & S. Y. Kah Panelist at Banjul on Thursday, March 24, 2011}

PRINCIPLES:

1. We cannot be justified to punish the applicant who is not knowledgeable in
law for the negligent act of a professional lawyer. It is trite that the court
cannot visit the sin of the counsel on the Iitigant. See Alhaji Alhassan
Maiwarwaro VS. A'ishatu Garba & 1 or (2207) 3 SLR PT 1V Page 237

2. Based on these reasons coupled with the fact that this 1s a Sharia Appeal
where emphasis is placed on doing substantial other than technical justice,
we were of the view that the interest of justice In the particular
circumstances of this case leans more on the side of granting the application
for extension of time and deeming the appeal as filed within time and we so
hold.

3. It s trite that the rules of court or procedure are not made just for the sake

of making but in order to be followed by the courts concerned and to be
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IN THE HIGH COURT OF THE GAMBIA
IN THE CADI APPEALS PANE
HOLDEN AT BANJUL

APPEAL NO. AP/13/2010

BETWEEN:

AR . ... ..o concoonsnsnsassonsencannsnusennsasnpinesasnsrassassnss APPELLANT
AND:

ST RESPONDENT

{Before: Justice Omar A. Secka Chairman, Alh. Essa Dabo Panelish and Alh.
Seringe M. Kah Panelish at Banjul on Thursday, March 24, 2011}

PRINCIPLES:

I. A mere allegation of illegitimacy cannot in Sharia deprive the person,
against whom the allegation is made, from inheriting his deceased father.
Such allegation 1s nothing but a mere assertion which must be proved by
credible evidence as required by Islamic law in line with the principle of “he

who asserts must prove”.

2. In any inheritance case before a Cadi Court, evidence to prove the death of
the deceased, the estate and the beneficiaries lefi by such deceased is
indispensable in line with the provisions of Order XIII Sub-Rule (2) of the
Cadi Courts (Civil Procedure) Rules 2010.

3. Where the above procedure is not adopted by a Cadi Court, as in the instant
case, the Appeal Panel will have no better option than to interfere with its

findings.
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